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ENDORSEMENT

[11  The Applicant, R. Martinez, brings this motion seeking an order tha! the divorce that was
granted to him and his former wifc, B. Rodriguez, in Cuba, be recognized as a valid divoree in
Ontario. Although the court office required that the application be issued with Ms. Rodriguez
and Mt. Martincz’s current wife, K. Basail, as Respondents, in fact the: are all Applicants,
represented by Mr. Schuman, and they all seek this relief. I granted an ordor to amend the Title
of Proceedings to reflect this. After hearing submissions from Mr. Schumar. | advised him that T
was prepared to recognize the Cuban divorce as valid in Ontario and T sigred a formal order to
that effect. 1 advised him that I would provide reasons for my decision. Thes: are my reasons.

[2]  Mr. Martinez and Ms. Rodriguez were both born in Cuba and res:ded there until their
marriage, in Cuba, in Junc 2004. They had a child there as well. Mr. M inez immigrated to
Canada in July 2006 and Ms. Rodriguez followed, with their daughter, in October 2006.

[3]  The parties separated in May 2007. They were both ordinarily resident in Ontario at this
time and were both permanent residents of Canada. The parties believed thit because they were
married in Cuba that they had to be divorced in Cuba. They did not consult with lawyers in
Ontario.

{4] In October 2007, the parties travelled to Cuba. They retained Ms. (armen Diaz, Lawyer
and Notary, who assisted m procuring a divoree in Cuba. An English trans|:tion of the “Divorce
Through a Notary™ statcs that Ms. Diaz is a Notary with national jurisdicticn and with an otfice
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at the Special Notary of the Ministry of Justice in Havana City. It recites tha: both Mr. Martinez
and Ms. Rodriguez disclosed the fact that they were residents of North York, Ontario and had
only received permission to remain in Cuba until November 18, 2007. The recitals also reflect
that the parties appeared frecly and under no duress. The document refers to their marriage in
Cuba and attaches a copy of the registration of the marriage in Havana City. The document also
refers to the birth of the couple’s daughter which was also registered in Havuna City. Finally the
document goes on to provide for dissolving of the marriage effective on the date this document
was signed, namely Octobe5 17, 2007, and gocs on to reflect terms the paties agreed to in the
Petition for Divorce. The terms include custody and access, waiver of :pousal support and
require the Mr. Martinez to pay child support in the amount of $300 Canadian per month. The
document is signed by both parties.

[51  Mr. Martincz and Ms. Rodriguez returned to reside in Ontario and believed that they
were properly divorced. Mr. Martinez has made the child support payments that were part of the
terms of their divorce and in fact has voluntarily increased the amount of support.

[6] M. Martincz developed a relationship with Ms. Basail, whom he me: in Cuba. They were
married in Cuba in December 2009. They married in good faith, belicving “hat he was properly
divorced in Cuba. Mr. Martincz then applied for Ms. Basail to immigrate 15 Canada. However,
Immigration Canada would not recognize his Cuban divorce as valid in Can:ada as neither he nor
Ms. Rodrigucz were ordinarily resident in Cuba when they applied for divorce there. As a result
immigration Canada took the position that he is not legally married to Ms. 3asail which has put
her immigration application in jeopardy. As a result all three parties retained Mr. Schurnan to
bring the application and this motion.

[7] Mr. Schuman provided a factum setting out the relevant case law. Ncither subsections
22(1) nor 22(2) of the Divorce Act apply to the facts of this case as both I+'r. Martinez and Ms.
Rodriguez were not habitually resident or domiciled in Cuba when the diviirce was applied for.
Accordingly, the issue is whether or not the Cuban divorce should be recog: ized at common law
pursuant to subsection 22(3) of the Divoree Act.

[8] It should only be in very rare circumstances that a foreign divorc., properly obtained
pursuant 1o the laws of that jurisdietion, should not be recognized as being valid: see Powell v.
Cockburn |1977] 2 §.C.R. 218 (SCC) at para. 32, Janes v. Pardo (2002) 24 LF.L. (5™) 44 (Nfld.
$.C.) at para. 21 and Jahangiri-Navaneh v. Taheri-Zengekani (2003) 39 R.EL. (5™) 103 (Ont.
$.C.1.) at para 23.! At common law, forcign divorces may be recognized on various bases but the
only basis applicable to the facts of this case is that Cuba had a “real and su »stantial” connection
o either Mr. Martinez or Ms. Rodriguez at the time the divorce was grunted: sce fndyvka v.
Indyka, [1969] 1 A.C. 33 (H.L.), followed tn Canada on a number of occasions including Janes
v. Pardo at paras. 14 and 18.

" This case was overturned by the Court of Appeal but only in relation to the issue of summiry judgment.
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(9] This is a somewhat unusual case as both parties to the divorce maini:in that it was a valid
divorce. I aceept the explanation offered by Mr. Martinez in his affidavit «:s to why the parties
went to Cuba for their divorce. There is no evidence of any breach in Cuba «{ the rules of natural
justice nor is there any evidence ol foram shopping. In particular there is no evidence to suggest
that Mr. Martinez intended to avoid his legal responsibilities upon the breakdown of the
marriage. He 1s voluntarily paying an increased amount for child support .nd should that ever
become an issuc, Ms. Rodriguez will have a remedy pursuant to the Family ..aw Act.

[10] Although I have no evidence about Cuban law, there is a pres.raption that foreign
divorces are valid: see Powell v. Cockburn at para. 14. Since the Cuban no'ary who granted (he
divorce was clearly informed that the parties reside in Ontario, it is reasonal: ¢ to assumc that she
was of the view thal she had authority to grant a valid divorce to the partivs pursuant to Cuban
law. There is no ¢vidence of jurisdictional fraud. On the evidence 1 find thit this was a genuine
divorce.

[11] In my view, the parties had a real and substantial connection with ( uba at the time that
they applied for a divorce. They were born in Cuba, were married in Cula, lived in Cuba for
most of their lives and at the timc they applied for the divorce were still © uban citizens. Their
one child of the marriage was born in Cuba and Ms. Rodriguez’s family continued to reside
there. The facts are very similar to the facts m Indyka. In that casc, the spouses were married in
Czechoslovakia, the husband moved to England (and acquired a domicilv there) but the wife
rermained. A divorce was granted tn Czechoslovakia cven though the husbard was not domiciled
there. The hnsband then remarricd in England. The Court held that the husband, as a Czech
national and because he was married in that country, had a real and subsiantial connection to
Czechoslovakia sufficient to recognize the Czech divorce.

[12] It was not necessary for Mr. Schuman to make his alternative argumunils, and in particular
his argument that I should declare the marriage of Mr. Martinez and Ms. 3asail to be valid in
Ontario, in light of my decision to recognize his Cuban divorce. However, | will add that even if
I had not Tound that this case satisfied any of the common law grounds for recognizing a foreign
divorce, that would not necessarily have settled the issue: see Schwebel v. [ 'ngar, [1964] 1 O.R.
430 (C.A.). If I were to consider the validity of the marriage in Cuba betwc:n Mr. Martincz and
Ms. Basail, I would have to consider Mr. Martinez’s capacity to marry Ms. .3asail in Cuba at the
time. Although the facts of this case are not on all fours with Schwebel, in 1hat Mr. Martinez was
not domiciled in Cuba at the timc of the marriage, some of the reasonin: is helpful. As Mr.
Martinez had been divorced in Cuba prior to his marriage to Ms. Basail, if b5 status to marry had
been called into question, no doubt the Cuban authorities would have considered that he was
entitled to marry and that his marriage to Ms. Basail is valid. It the marri:.ge is valid in Cuba,
arguably it should be recognized as valid in Ontario. While this conclusion is not in keeping with
the common law conflicts of law rule that capacity to marry is governcd by the antc nuptial
domicile of each spouse, it is in keeping with onc of the overarching policy -onsiderations in this
area of the law: preventing limping marriages. As the Court of Appeal noted in Schwebel, at
para. 30, not recognizing this divorce “would result in the social evil referre.l to by Lord Watson,
in the Le Mesurier case of a person being regarded as married in one jurisd ction and unmarricd
in another.”
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[13] For these reasons I granted an order pursuant to subscction 22(3) of the [Xvorce Act that
the divorce between Mr, Marlinez and Ms. Rodriguez, granted on October -9, 2007, in Havana,

Cuba is recognized as a valid divorce in Ontario. ‘
Sys T

-7 SPIES J.
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