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Proposed Changes to Ontario’s Labour and Employment Laws:
An Overview of the Fair Workplaces, Better Jobs Act
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Bill 148: Key changes to the ESA, 2000
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RESPONSE TO THE CHANGING WORKPLACES REVIEW
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THE CHANGING WORKPLACES REVIEW
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ESA: Minimum wage Raise
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•
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
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ESA: automatic presumption that a worker is an employee

•

•
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ESA: automatic presumption that a worker is an employee
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ESA: automatic presumption that a worker is an employee

•

•

•  
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ESA: Requests for changes to schedules or Work location

•

•

• 

• 
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ESA: TEMPORARY HELP AGENCIES 

•

•

•

–

–
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ESA: expanding the “3 hour rule”
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ESA: expanding the “3 hour rule”
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–

–
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ESA: Minimum payments for being “on call”

•

•
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ESA: Right to refuse

•

•
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ESA: Overtime PAY
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ESA: public holidays

•

•

•
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•

•
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•

ESA: vacation with pay
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Esa: Equal pay for equal work

•

•
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ESA: part-time and full-time workers
should be paid the same

•

•

•

•
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ESA: temporary help employees cannot be paid less
than other employees

•

•

•

–

–

–
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ESA: leaves of absences (PAID)
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ESA: leaves of absences (PAID)
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ESA: personal emergency leaves (Unpaid)

•
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ESA: personal emergency leaves (Unpaid)

•

•

•

–

–
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ESA: personal emergency leaves (Unpaid)

•

–
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ESA: Removal of the requirement to notify the employer 
before making a complaint

•
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ESA: notice of contravention

•
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Tips

•
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How will this work?

•
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Conclusion

•

•
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Thank you!
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Employee’s Entitlement to a 
Bonus Payments
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(1) Integral vs. Discretionary
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–

–
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Fraser v Canerector Inc, 2015 ONSC 2138, aff’d by Div. Court 2016 ONSC 6071
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Keys from Paquette:
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Kielb v National Money Mart Company, 2015 ONSC 3790
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Calculating Bonus Entitlements
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Average of Comparators
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THE END
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Thank you!
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The 
Legalization of 
Marijuana in 

Canada: Advice 
for Employers
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AGENDA:
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Current legal status of marijuana
•
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Future legal status of marijuana
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Impairment at Work
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Issue: Measuring Impairment
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Employer Random Drug Testing
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Random Testing: Safety-Sensitive Environments
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Non-Random Testing in Safety-Sensitive Environments
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Random Drug Testing in Non-Safety Sensitive 
Environments
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Non-Random Testing in Non-Safety 
Sensitive Environments

•

–

–

•



www.devrylaw.ca

All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.

Duty to Accommodate Medical Marijuana Use
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Duty to Accommodate 
Recreational Marijuana Use
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Accommodation to the Point of Undue Hardship
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Employer Best Practices
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Case Law
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Thank you!



www.devrylaw.ca

All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.

TERMINATION FOR CAUSE IN THE 
AGE OF SOCIAL MEDIA
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INTRODUCTION
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TERMINATION FOR CAUSE



www.devrylaw.ca

•

–

–

•

TERMINATION FOR CAUSE

1. McKinley v BC Tel, 2001 SCC 38 at 48-57
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TERMINATION FOR CAUSE
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One-off mistakes, minor lapses 

in judgement 

For-Cause Unlikely

e.g. Employee charged with a 

serious crime

Depends on how serious

Major, repeated lapses in judgment;

serious, offensive behaviour

For-Cause More Likely

Repeated errors in non-critical 

workplace behaviour

Depends, Cumulative Cause

TERMINATION FOR CAUSE

Low Severity High Severity
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•

–

–

•

Cumulative Cause

2. McIntyre v. Hockin (1889), 16 O.A.R. 498 (Ont. C.A.)
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•

•
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OFF DUTY CONDUCT AND ‘JUST CAUSE’

3. Millhaven Fibres Ltd v OCAW, Local 9-670 (1967), Union-Management Arb Cas 328 (Ont Arb) (unreported)

4. Ottawa-Carleton District School Board v OSSTF, District 25, 2006 CarswellOnt 8752 (Ont Arb) at 16
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–

DISCIPLINE AND OFF DUTY CONDUCT

5. Ottawa-Carleton District School Board v OSSTF, District 25, 2006 CarswellOnt 8752 (Ont Arb) at 15
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OFF DUTY CONDUCT AND ‘JUST CAUSE’
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WHAT DOES THIS LEAVE US WITH?
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–
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Toronto (City) and IAFF, Local 3888 (Bowman), Re

Firefighter of 2 ½ years 

tweets racist and sexist 

things to followers

Profile picture displays 

him in TFS uniform

EE thought that the 

tweets were private, 

until reported on in 

the National Post

ER : Reasonable 

person would 

conclude that human 

rights violations were 

very serious 

misconduct and 

injurious to the ER’s 

reputation

EE : No criminal act, 

lesser penalty 

warranted

Behaviour directly 

undermined the 

reputation of the TFS

EE’s tweets were used 

in a newspaper article 

about how fire services 

were not welcoming to 

women, clear 

reputational harm

Behaviour Breach Warranted Decision

Workplace-Related

Cause Established

Dismissal Warranted

EE had been ‘reckless 

in his use of the Twitter 

account and 

responsible for the 

consequences of his 

Twitter 

communications’
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Kim v. International Triathlon Union

Senior manager posts 

negative comments 

about her boss and co-

workers to personal 

Facebook and Twitter

ER had informal 

conversations with EE 

about content of posts

No formal social media 

policy

ER : EE’s actions 

destroyed the trust 

between parties, made 

impossible to manage

EE : No clear 

expectations that 

conduct was 

unacceptable, not 

offensive or 

demeaning, merely 

personal

Reputational harm 

done to the union by 

the posts, fallout in the 

workplace after 

publicly criticizing 

supervisors

Behaviour Breach Warranted Decision

Workplace Related

NO Cumulative Cause

Dismissal NOT

Warranted

ER had failed to 

properly warn 

employee about 

conduct
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Mackinnon v. Helpline Inc.

16 year management 

EE speaks with 

reporter about 

organization, makes 

disparaging comments 

about senior 

management on social 

media

EE had been told by 

the ER’s Board that 

communications were 

unacceptable

Communications 

were not widely 

disseminated, did not 

cause harm to the ER. 

No opportunity for EE 

to respond to 

allegations—ER 

terminated 

immediately

Behaviour directly 

undermined the 

reputation of the 

company, workplace 

relations between 

supervisors and EE

Behaviour Breach Warranted Decision

Work Related

NO Cause

Dismissal NOT

Warranted

ER did not adequately 

or appropriately 

investigate the 

incidents prior to 

termination
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Tenaris Algoma Tubes Inc. and USWA, Local 9548 (D.), Re

Male crane operator 

complains about 

female co-worker on 

Facebook, without 

using her name, but 

identifying her through 

a unique physical 

characteristic.

Variety of sexually 

explicit and nasty 

insults

Nature of the 

comments were 

‘vicious and 

humiliating’. 

Comments not made 

in the ‘heat of the 

moment’ but 

afterwards when EE 

had time to consider 

his words

ER alleged that the 

behaviour directly 

undermined the 

reputation of the 

company, and made it 

impossible for the EE 

to work with female 

staff

EE terminated, filed 

grievance in response

Behaviour Breach Warranted Decision

Work Related

Cause Established

Dismissal Warranted

EE sexually harassed 

co-worker. Nature of 

comments were 

serious enough to 

warrant termination 

over a lesser penalty
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KEY TAKE-AWAYS

•

•

•
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Termination Clauses: A Tale of 
Two Different Lines of Cases
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What Are Termination Clauses?
•
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Duty to Mitigate
•

–

–



www.devrylaw.ca

All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.

Mistakes and Drafting Errors that will Invalidate a 
Termination Clause:
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Effect of Invalidating Termination Clause
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1. No Consideration
•

•
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2. Ambiguity
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3. Not Compliant With Statutory Minimums
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4. Failing to Explicitly Mention Statutory Benefits 
Continuation

•
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Approach #1: Employee-friendly Sifton line of cases
•
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Wood v Fred Deeley Imports Ltd., 2017 ONCA 158
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Approach #2: Employer-friendly Roden/Oudin line of cases
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Oudin v Centre Francophone de Toronto, 2016 ONCA 514 
reaffirming 2015 ONSC 6494
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North v. Metaswitch Networks Corporation, 2017 ONCA 790
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5. Initiating an Unjust Dismissal Complaint under the 
Canadian Labour Code (“CLC”)

•

–



www.devrylaw.ca

All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.All images used in this presentation remain the property of the copyright holder(s) and are used for educational purposes only.

6. Potential Violation in the Future Invalidates Clauses?
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Closing Remarks 
&

Networking Time


